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Issue I

COURT REPORTS

the court held that the beneficial use of water must occur on the
parcel where use originally occurred. Therefore, the state engineer
erred in making the determination that use of water on the transferee
Due to the state engineer's
parcel overcame abandonment.
transfers, the court held that
interfarm
on
the
law
misapplication of
insufficient evidence existed to affirm the applications. The court
remanded the applications to the state engineer for findings of fact
consistent with its interpretation of the law.
Finally, the court evaluated the state engineer's finding that
conveyance of water in ditches within an irrigable area constituted a
beneficial use, granting a transferable water right to the owners of the
land. Even if the ditches constituted part of an irrigable area, the
court held they conveyed no transferable water right to the
surrounding land. Before obtaining a transferable water right, water
rights appurtenant to a parcel of land must be put to a beneficial use
and perfected. While the court found irrigation could constitute a
beneficial use, the right to water used for irrigation attaches to the
irrigated land, not to every piece of land through which the ditch runs.
The state engineer's conclusion that a dirt-lined ditch conveyed a
transferable water right to the surrounding land was erroneous.
The court remanded all of the transfer applications granted by the
state engineer, affirmed the state engineer's decisions regarding the
dates of the water rights, upheld findings of no forfeiture for
appropriations prior to 1913, and remanded findings of no forfeiture
for appropriations after 1913 to determine whether clear and
convincing evidence demonstrated non-use. The court also directed
the state engineer to consider the evidence to ensure continuous use
and whether the applicant attempted to file for a change in the place
of use unsuccessfully. In conclusion, the court reversed the state
engineer's finding that transfer of water through dirt-lined ditches and
later used for irrigation did not establish a transferable water fight on
the parcels of land containing the ditch.
JaredEllis

United States v. Alpine Land & Reservoir Co., 341 F.3d 1172 (9th Cir.
2003) (holding that the state engineer has wide discretion in
evaluating the affects on the public interest resulting from the transfer
of place of use of water rights under Nevada state law, and the state
engineer has no obligation to evaluate the adequacy of studies
prepared in compliance with NEPA where there are no parallel
provisions in state law).
The county of Churchill, Nevada ("Churchill") and the City of
Fallon ("Fallon") appealed the decision of the United States District
Court for the District of Nevada upholding the Nevada state engineer's
approval of eight water right transfers for the point of usage by the
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United States Fish and Wildlife Service ("USFWS"). The Ninth Circuit
Court of Appeals reviewed the case de novo. Churchill and Fallon
alleged the transfers were detrimental to the public interest as defined
by Nevada state law. Additionally, Churchill and Fallon claimed that
the state engineer erred by not making a determination on the
compliance with the National Environmental Policy Act's ("NEPA")
requirement for an Environmental Impact Statement ("EIS") by the
USFWS on the affects of current and future water right transfers.
Alternatively, Churchill and Fallon argued that the state engineer
should have withheld action on the water right transfers while an
appeal regarding the USFWS' compliance with NEPA was pending.
The USFWS purchased the water rights and successfully petitioned
the state engineer to transfer the point of use for the water rights as an
initial step toward the restoration of part of the endangered Lahontan
Valley wetlands in the Stillwater Wildlife Refuge. The wetlands are
located on the Carson River in Churchill County and became
endangered when the Reclamation Act of 1902 provided for the
conversion of lands in the arid West to productive agricultural land.
The wetlands were historically recharged each year by spring
floodwaters in the Carson River. The floodwaters are largely contained
today behind an irrigation water storage dam. The Fallon Paiute
Shoshone Indian Tribes Water Rights Settlement Act ("Settlement
Act") requires the restoration of 25,000 acres of the wetlands. The
eight water rights in question provide only 2855 acre-feet of water of
the approximately 75,000 acre-feet of annual diversion needed to
restore the wetlands in accordance with the Settlement Act.
Fallon, along with other Churchill residents, received its entire
water supply from wells in an aquifer system in the Carson Desert.
Churchill and Fallon contended that the USFWS' proposed change in
place of usage of the water rights would have a detrimental effect on
the recharge of the aquifer. The aquifer system is primarily recharged
by precipitation and seepage from the Carson and Truckee Rivers.
However, significant recharge of the system results by seepage from
irrigation ditches and application of irrigation water to the cultivated
fields. The USFWS' intended diversion point is at the head gates of
the irrigation ditches. Fallon and Carson alleged the loss of seepage
recharge from the water traveling through the ditches and infiltration
from irrigation would have a significant effect on the water table and
the water quality in the aquifer system and therefore be detrimental to
public interest.
Nevada law requires the state engineer to deny any water right
transfers detrimental to public interest. However, the state engineer
has wide discretion in determining what effects a point of use transfer
will have on the public interest. The state engineer is limited only by
the provisions listed in the many Nevada statutes related to water
rights. Further, under Nevada law, the state engineer has complete
discretion in determining the necessity of requiring environmental or
other relevant studies.
Churchill and Fallon contended the state engineer did not have
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sufficient evidence to determine the effects the transfers would have
on the hydrological system; therefore, the state engineer should have
required the USFWS to conduct further studies. The court of appeals
agreed with the district court, holding that the state engineer had
substantial evidence to consider, including two groundwater studies
prepared by the United States Geological Survey and an EIS for the
eight transfers prepared by the USFWS as required by the Settlement
Act. Evidence also showed that two of the water rights at issue were in
an area that was not a significant geological recharge zone and that the
remaining six rights were from an area no longer suited for
agricultural use. Considering all of the evidence available, the court
held the state engineer acted well within his authority in choosing not
to require any further studies, granted the transfer permits, and
dismissed Fallon and Churchill's protests.
Churchill and Fallon also contended that each transfer should
have been contemplated in relationship to the effects that all planned
transfers for the wetlands restoration would have on the hydrological
system; therefore, the state engineer erred in only considering the
transfers on an individual basis. The court pointed out that Nevada
law only requires the state engineer to make an assessment of a
proposed transfer on an individual basis and to hold otherwise would
expand the discretionary authority of the state engineer beyond the
limits listed in applicable state statutes.
Finally, Fallon and Churchill asserted the state engineer should
have determined the adequacy of the EIS prepared by the USFWS in
compliance with NEPA. Alternatively, they asserted the state engineer
should have put any action on the transfer petitions on hold while
litigation was pending before the court of appeals on the USFWS'
compliance with NEPA. With no parallel provision in Nevada law, the
court held that the state engineer correctly ruled he had no authority
to determine compliance with a federal statute. With regard to
delaying action on the water right transfers, the state engineer did not
issue the transfers until after the district court had ruled in favor of the
USFWS. By the time this case came before the court, the appellate
court had already affirmed the district court's decision regarding the

EIS, making the issue moot. The Ninth Circuit Court of Appeals thus
affirmed the district court's ruling upholding the validity of the water
right transfers granted to the USFWS.
Sean . Biddle
United States v. Braren, 338 F.3d 971 (9th Cir. 2003) (holding that
dispute seeking to clarify both Klamath Tribes' water rights and assess
propriety of water rights standard not ripe for federal adjudication).
Over the last twenty-five years, the United States, the Klamath
Tribes ("Tribes"), and numerous individual landowners have sought to
determine water rights to the Klamath River Basin ("Basin") in

